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WELCOME

Welcome to the T somewhat delayed - fifth edition of the YIAG E-letter. In this E-letter you will
find reports of the past two YIAG-seminars (held in New York and at The Grove near London)
as well as the YIAG-sponsored YAP symposium held in Dublin following the ICCA conference.
This E-letter further contains a report on the award of the prestigious Gillis Wetter Prize 2008 to
Epaminontas Triantafilou as well as all relevant information on the competition for the Gillis
Wetter Prize 2009. As usual, this E-letter also features reports of YIAG members around the
globe who are reporting interesting recent developments in the field of arbitration in their home
jurisdictions, an events calendar for 2009 and a list of new YIAG members.

We wish you pleasant reading during the coming holiday season and hope to meet you at one
of the YIAG events in 2009.
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The Gillis Wetter Memorial Prize

The Gillis Wetter memorial prize for 2008 was won by Epaminontas Triantafilou, (Washington,
DC), for his excellent essay on "Amicus Submissions in Investor-state arbitration after Vivendi."
Epaminontas, whose winning essay will shortly be published in Arbitration International, was
awarded the prize and a certificate by Jan Paulsson at the gala dinner of the LCIA European
Users' Council Symposium at The Grove on 20 September. The runners up were Richard Hill,
(Hong Kong) ("The New Reality of Electronic Disclosure in International Arbitration: A Catalyst
for Convergence?") and Fatima-Zahra Slaoui (Stockholm), ("The Rising Issue of "Repeat
Arbitrators” - A Call for Clarification.").

The winning and running up essays were selected from a total of 52 submissions following a
careful assessment by a Panel of Judges including Professor William W Park (Boston), who
served as President of the Panel, Domitille Baizeau (Geneva), Matthew Gearing (Hong Kong),
Pierre Mayer (Paris) , Francisco Orrego Vicufia (Santiago), Melanie van Leeuwen (Paris), V V
(Johnny) Veeder QC (London), Shai Wade (London) and David Williams QC (Auckland).
Johnny Veeder QC, who has participated in the judging of previous competitions commented
that the submissions, "made good reading, reflecting excellent work by more than promising
commentators, with a significant degree of practice married to scholastic study. Clearly, the
standard is high and interest is broad." We agree and wish to extend our sincere thanks to all
those who entered submissions. We are pleased to report that many of the remaining authors
have secured the publication of their submissions in arbitration journals.

We take this opportunity to announce that the deadline for submissions for the next Gillis Wetter
Memorial Prize is 30 September 2009. Please email submissions to YiagEletter@Icia.org.
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Recent YIAG Events

YIAG Symposium New York i 31 January 2008

The day before the IBA International Arbitration Day that marked the 50™ anniversary of the
New York Convention, YIAG held a symposium in New York at the offices of Wilmer Hale. With
more than 75 participants from 22 jurisdictions the symposium was very well attended.
Following the customary LCIA format with topics and questions being presented by the
participants followed by open floor discussion. The topics discussed included class arbitrations,
ius curia novit in arbitration, investor-state arbitration, e-discovery in arbitration, interim
measures, the then forthcoming Hall Street decision of the US Supreme Court and of course the
New Yor k ConV eirthday and @lsetheb & revision of the convention is necessary,
desirable and feasible.

YI AGO6 s Ahnerican IRegional Representatives, Rachel Kent (USA) and Martin Valesek
(Canada), each stepped in to co-chair one of the sessions with co-chairs Matt Gearing, Shai
Wade and Melanie van Leeuwen. They replaced the fourth co-chair, Domitille Baizeau, who was
unable to attend the symposium due to the imminent birth of her twin daughters.

After the symposium Wilmer Hale treated the participants to a wonderful drinks reception with a
magnificent view over the Big Apple. The day was concluded by a very lively dinner in a down
town lItalian restaurant. We would like to extend our gratitude to Wilmer Hale for the great
organisation and their hospitality.
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YAP in Dublin i June 2008

YIAG also co-sponsored the annual YAP conference, which took place in Dublin immediately
after the ICCA 2008 conference, at the great Guinness Storehouse Conference Centre. The

conference was on AConfronting Complex | ssueso,

on the seat of the arbitration. The participants were able to enjoy true Irish hospitality during the
champagne reception and dinner organized in downtown Dublin by the young Irish practitioners
committee (Peter Shanley BL, Roddy Maguire BL and Feidhlimidh Wrafter).

YIAG Symposium The Grove i 19 September 2008

The second YIAG symposium of this year was held at The Grove on 19 September, just days
after the issuance of the opinion by Advocate General Kokott in the West Tankers case that is
pending before the European Court of Justice. With a full house of 75 young arbitration
practitioners, the first part of the working session naturally turned into a lively debate on the
guestion whether anti-suit injunctions would still be available if the European Court of Justice
were to follow the Advocate General 6s opi ni
as a seat of arbitration. In addition, the participants discussed interesting topics such as the
substitution of parties after the commencement of an arbitration, the influence of national court
decisions on Kompetenz-Kompetenz, the scope of Article 22(1)(h) of the LCIA Rules, the
application of lis pendens in international arbitration, the testimony of (former) employees of one
party for the opponent party, electronic discovery and the question of whether and when
arbitrators actually use their discretion to draw adverse inferences.

The symposium was rounded off with a drinks reception, followed by a joint informal dinner with
the participants of the LCIA symposium that took place on 20 and 21 September 2008. We
thank all participants for their enthusiastic contribution to this event.
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REPORTS FROM YIAG MEMBERS

As in the past, we have received numerous excellent contributions from YIAG members. We will
continue to do our best to include as many as we can in each E-Letter, taking into account the
geographical balance and required mix between recent case law and new or amended
arbitration legislation. Please send your contributions, consisting of notes of between 4 and 6
paragraphs relating to recent interesting developments in the field of international arbitration in
your jurisdiction, to YiagEletter@lcia.org.

Please note that the reports in this section are not intended to be comprehensive and should not
be used as a primary source of legal research. The views expressed in the notes published in
the YIAG E-letter are those of the individual authors and are not expressed on behalf of YIAG or
the LCIA.

Austria

Barbara Steindl, Columbia University, New York
Austrian Supreme Court, 26 August 2008

Austrian Supreme Court clarifies to what extent tort claims may be
brought under a narrowly worded arbitration clause

Factual background of the case

An Austrian corporation distributes medical supplies manufactured in Japan on the Austrian

mar ket (the fAdistributoro). To this end, the dist

Dutch marketing company (the fAmarketing companyo)

the Japanese manufacturer. The distribution agreement includes a narrowly worded arbitration

cl aus e whiAltdisputesasising oufiof this agreement shall be settled by negotiations. If

these are unsuccessful, the dispute shall be validly settled by one arbitrator through arbitration .
oordingAatiee distributor, the marketing company breached the distribution agreement by

delivering medical supplies at half-pr i ce to the distributorés compe

discrimination which had allegedly been supported by the Japanese manufacturer, the

distributor filed for a prohibitory injunction and claimed damages before the Vienna Commercial

Court.

The tri al and appellate courtsoé views
In the court action, the distributor argued that the state court had jurisdiction over the marketing

company based on the Brussels regulation® (http://europa.eu/scadplus/leg/en/lvb/I33054.htm)
and also involved two companies belonging to the same group of companies as the Japanese

L Art 5 clause 3 Brussels Regulation (Council Regulation (EC) No 44/2001 of 22 December 2000).
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manufacturer as joint respondents in the intellectual property action?

(http://www.ris2.bka.qgv.at/Bundesrecht/). However, no contractual relationship existed between
the distributor and the Japanese joint respondents. In spite of this, the distributor asserted the
violation of contractual duties (care and good faith) by all three respondents, based on its
alleged long-lasting contractual relationship with the marketing company and the fact that the
latter was wholly owned by the Japanese joint respondents. Additionally, the distributor claimed
that all respondents had violated antitrust and competition laws. In response to jurisdictional
objections made by the respondents, the Vienna Commercial Court declined jurisdiction over all
claims instituted by the distributo against the marketing company by virtue of the arbitration
agreement . I n the courtés vi ew, the antitrust/ unf
the otherwise contractual claims against the marketing company in order to construe jurisdiction
of the court over the claims brought against all three respondents. Notwithstanding, disputes
between the distributor and the marketing company were to be settled by arbitration. Both
causes of action, i.e. the contractual and antitrust/unfair competition claims against the
marketing company would be covered by the arbitration clause. As a consequence, the court
also declined jurisdiction over the claims against the joint respondents. The appellate court
affirmed this decision.

The Austrian Supreme Courtds vVview

On appeal, the Austrian Supreme Court took a more restrictive approach. In its judgment of
August 26, 2008 (http://www.ris2.bka.qv.at/Jus/),® the Supreme Court first restated the principles
developed for the interpretation of arbitration agreements® and further held that the wording at

hand (fAal.l di sputes arising out of this agreemen
breach of contract and claims for unjustified enrichment. To the extent the concrete harmful act
and a contractual breach would present Afone unif

furthermore be construed as referring the settlement of tort claims to arbitration.

Analyzing the di stri butorés antitrust/unfair competitio
Supreme Court considered that the clause at hand did not encompass these claims since they

were merely illustratively related to the contractual ones, although still remotely linked. The

Supreme Court concluded that the facts underlying the antitrust/unfair competition claims and

the contractual claims could not be deemed to ari
as the jurisdiction of state courts and arbitral tribunals is concerned, the Supreme Court finally

rejected the approach that the court seized may decide on all causes of action in support of one

specific relief sought if this court was at least competent to decide on one of the alleged causes

of action. It reasoned that otherwise, parties bound to an arbitration agreement could simply

circumvent arbitration by adding some cause of action not covered by the arbitration clause.

Accordingly, the Supreme Court overruled the trial and appellate court and declared that the
Vienna Commercial Court had subject matter jurisdiction, although only with respect to the

% See the above link to search for a German language version of the invoked § 83c of the Austrian Act on
Jurisdiction (fAJurisdiktionsnor mo) .

% Austrian Supreme Court August 26, 2008, court filing no. 4 Ob 80/08f. See the above link to search for

the complete German language version of judgment 4 Ob 80/08f.

* The joint intent of the parties is decisive for the determination of the arbitrationclau s e s scope. The
wording of the arbitration clause sets the limit for its interpretation. If the wording gives rise to several

equally plausible results, the interpretation favoring the validity of the arbitration clause and its

applicability to a certain matter shall be preferred.
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extra-contractual antitrust/unfair competition claims. As a consequence, the claims against the
Japanese joint respondents were also allowed to proceed before this court. The contractual
claims against the marketing company shall be arbitrated.
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Belgium

Maarten Draye, Hanotiau & van den Berg, Brussels

Eureko v. Poland - Brussels Court of Appeal Upholds Dismissal of

In a high profile decision of 29 October 2007, the Brussels Court of Appeal upheld a decision by
the Court of First Instance of Brussels to dismiss a challenge brought by Poland against former
Secretary General of the International Court of Justice Judge Stephen R. Schwebel, in an
investment treaty dispute involving the Dutch company EUREKO B.V. With this decision, the
Court of Appeal confirmed its prior case-law (Brussels Court of Appeal, 14 January 2003, RDJP
2003, p. 380) that the Areasonabl e doubtsbo
before him should be put to the test of an

Facts and Background

In these proceedings, an ad hoc arbitration taking place in Belgium under the Dutch-Polish BIT
of 1992, the Tribunal had issued a partial award on 19 August 2005 in which it found Poland to
have violated a number of its obligations under said BIT. Jerzy RAJSKI, the co-arbitrator
appointed by Poland, signed the award, but issued a dissenting opinion.

Shortly afterwards, on 28 September 2005, Poland addressed a letter to Judge Schwebel to
seek clarification on information it had obtained about his relationship with the law firm of Sidley,
Austin, Brown and Wood. The information concerned (i) the fact that an online article on the
American Lawyer Focus website had listed Judge Schwebel as co-counsel alongside members

Pol andbébs Challenge to Former | CJ Presiden:

as to
Afobjec

of the law firm Sidley Austin in a case between Cargill and Poland, which fishowed ¢

similarities with the issue in dispute in the Eureko-c a s e ;
website mentioned t hat na f
department.

In an immediate reply, Judge Schwebel indicated that these facts were not correct, as he had
never acted as counsel nor in any other capacity for Cargill in the case against Poland and, that,
while his offices were located in the same building as those of Sidley Austin, he held his offices
independently and was not a member, nor an external consultant, of this law firm.

Subsequently, all press communications from Sidley Austin that could give rise to doubts were
adapted and American Lawyer Focus published a rectification.

0 and (iSi)dltelye Afusdti ni
or mer I CJ presidento



Not convinced by his explanation, Poland officially notified Judge Schwebel of its challenge and
subsequently brought the case before the Brussels Court of First Instance on 27 October 2005
on the basis of Art. 1690.1 of the Belgian Judicial Code (BJC). It should be mentioned that
Poland also sought the annulment of the partial award in a separate proceeding (which was
denied by the Court of First Instance of Brussels on 23 November 2006, and by the Court of
Appeal on 26 November 2007).

Belgian Law on Challenges (Art. 1690-1691 BJC)

Under Art. 1690.1 BJC, a party may challenge an arbitratoriii f ci rcumst ances exi St
|l egitimate doubt regardi ng tlhschrcase, thopanytmusaflrst ty or
notify the arbitrator in question (as well as 1 if applicable i the appointing authority), who will

then have ten days to decide whether to resign or not. The notification must be given as soon as

possible after obtaining information that raises concerns and leads to the suspension of the

proceedings. If, within ten days following this notification, t he Anot i fi
resigned, the challenging party will be informed and will subsequently have ten days to bring a

claim to challenge before the Court of First Instance by summoning all arbitrators and parties.

Failing such challenge, the proceedings will resume by force of law.

The Challenge Proceedings

On 22 December 2006, the Court of First Instance found that the claim for challenge lacked
grounds (an English translation of this decision can be found on www.investmentclaims.com

Subsequently, Poland filed an appeal before the Brussels Court of Appeal. In addition to its prior

arguments, Poland stressed that Judge Schwebel should have disclosed his relations with

Sidley Austin. Fur t her mor e, it submitted that a Avertical
Judge Schwebel was acting as counsel for Vivendi in a case against Argentina and could in that

capacity benefit from deciding in a certain way on certain undecided issues in international

public law as arbitrator in Eureko.

The Brussels Court of Appeal, however, came to the conclusion that no legitimate doubt
regarding the impartiality or independence of Judge Schwebel existed. Poland had not shown
that Judge Schwebel had in any way intervened in the Cargill case and more generally, it had
failed to establish that Judge Schwebel was a member of Sidley Austin or that he would not be
independent from this firm.

The Court then went on to note that, even if Mr. Schwebel would have been part of Sidley

Austin (quod non), the alleged facts in this case would not give rise to such legitimate doubts.

The fact that members of that law firm may perceive Poland as an adversary cannot simply be

transferred onto Judge Schwebel. First, Judge Schwebel is a different person with his own

physical integrity. Moreover, fii n hi s qual ity of arbitrator, mi
professional integrity that, when acting as an arbitrator, can be considered as more important

than the sensibilities and goals he pursues as an attorney and may share with members of the

Sidl ey, Austin, Brown and Wood | aw firm.o

Given the above, the Court considered it without importance that Judge Schwebel had not
disclosed his professional relationship with Sidley Austin at the outset of the present
proceedings, or that rectifications were publish
2005. It further noted that, according to the IBA Guidelines on Conflicts of Interest, a non-
disclosure of links like those alleged by Poland does in any way not automatically lead to a
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